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six applications relating to through rates, seven cases 
relating to rate books, one relating purely to terminal 
charges, and one relating to the conveyance of mails. 
They have sat as arbitrators in twenty-nine cases, and 
have dealt with fifteen working agreements, twelve of 
which were unopposed. To these may be added 
several cases in which formal proceedings were begun, 
but which were settled without a hearing, and for 
which the Commissioners in their last Report claim 
credit on the ground that " the necessary impulse (to 
** settle) would be wanting but for the power in reserve 
*^ to call upon (the Commissioners) to interfere." 

Dealing, then, vnth the contested matters, the result 
is that of the two classes of case for which the court 
was chiefly created, there have been heard on the 
average seven in each year, or adding the arbitra- 
tions and the contested working agreements — taking, 
in fact, the contested matters of every kind— the 
average has been less than eighteen, at a yearly cost 
in salaries of nearly j610,000. ; nor has there been 
any set off against this in the shape of such a 
reduction in the cost of proceedings in this Court in 
comparison with the High Court of Justice as 
appears to have been anticipated in some quarters 
as one of the benefits to be derived from the new 
Court. 

Now to turn to the working of the court. 

It will be admitted on all hands that it is of the last 
importance that any court should command the con- 
fidence of those who have to come before it; and 
seeing that this Court is armed with extensive and 
to a great extent arbitrary powers, affecting a property 
of between six and seven hundred millions sterling, 
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Railway Companies have a right to demand that it 
should be no exception to the general rule. At the 
time when the Act of 1873 was before Parliament, 
doubts were felt and expressed as to whether the 
constitution of the court might not fail to secure this. 
Though it was provided that of the three members of 
the court one should be of experience in the law, and 
one of experience in railway business— both rather 
vague terms— it was left open to the government of 
the day to appoint as the third — and it might be as 
the Chief — Commissioner some one who possessed 
neither one of these qualifications, nor any other— 
" a Christian at large," as Mr. Henley suggested 
in the House of Commons in 1873. Protest was 
also made, but in vain, against the injustice of the 
appeal provisions of the Act. The Railway Com- 
panies were and are entitled to claim that any Act 
for their "regulation" should, even if stringent, be 
just, and that they should, at all events, have the 
security of a strong court to administer it. 

If ever there was a case in which it was necessary 
to provide for and appoint a Court as strong as 
possible, it was here. A new tribunal was to be 
created to deal with matters of the greatest import- 
ance, — to succeed, it was hoped, where the Court 
of Common Pleas, the only Court which in 1834 
had the courage to accept the jurisdiction, had 
failed. The practice had to be settled entirely 
by the Court itself, and the law almost to the same 
extent, there being but few cases, and some of these 
of doubtful authority, to guide the new Commis- 
sioners. The whole effect of the Acts of 1854 and 
1873, it may be said, turned on the interpretation 
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"facilities," which so frequently occur in them; 
yet no principles were anywhere laid down in the 
Acts to guide the Court in determining this interpre- 
tation. All was left to their discretion: they had 
the widest powers, with the most limited right of 
appeal against their decisions. Everything, there- 
fore, depended on the constitution of the Court at 
its outset. 

The Government of that day, in their words, 
recognized this necessity for a strong Court. The 
President of the Board of Trade, in introduciag the 
Bill, said that " it proposed to create such a com- 
" mission as he had described, consisting of men of 
" liigh standing and with ample remuneration, — a 
" commission which, if well constituted, as he 
" ventured to assure the House it should be, would, 
" he believed, command the confidence both of the 
"country and of the Eailway interest." In fact, 
however, they seem to have done all in their power 
to secure a failure. They provided for the appoint- 
ment of three Commissioners at low salaries for a 
short term, and with no right to compensation if 
they were not re-appointed at the end of the term. 
They thus made it certain that their choice of com- 
petent men must be limited. Then, having by a 
piece of good fortune, which they had no right to 
expect, secured as the legal and Railway members 
respectively, men of position and experience, — a good 
fortune which also in an especial degree attended 
the present Government in filling up the vacancy 
caused by the death of Mr. Macnamara, the legal 
member originally appointed — they took advantage 
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of the loop-hole they had left by appointing as Chief 
Commissioner a gentleman who, with all respect be 
it said, had neither railway nor legal, still less judicial 
experience ; the residt being that this important Court 
of Law (and it cannot be too strongly insisted that 
the cases which have come before it show that it is 
essentially a Court of Law) had as its first judges 
one lawyer and two laymen, one of the latter being 
at the head of it. 

Scrupulous care was taken, in the interest of the 
public, to guard against even a suspicion, however 
remote or unfounded, of the existence of anything 
which might bias the minds of the Commissioners 
in favour of Railway Companies. The 5th section of 
the Act provides that " any person appointed a 
" Commissioner under this Act shall, within three 
" calendar months after his appointment, absolutely 
"sell and dispose of any stock, share, debenture 
" stock, debenture bond, or other securities of any 
" railway or canal company in the United Kingdom 
"which he shall, at the time of his appointment, 
" own or be interested in for his own benefit ; and it 
" shall not be lawful for any person appointed a 
" Commissioner under this Act, so long as he shall 
" hold ofSce as such Commissioner, to purchase, 
" take, or become interested in, for his own benefit, 
" any such stoclr, .... and if any such 
"stock, .... or any interest therein, shall 
" come to or vest in such Commissioner, by will or 
" succession, for his own benefit, he shall, within 
" three calendar months after the same shall so 
" come to or vest in him, absolutely sell and dispose 
" of tJie same or his interest therein." 



No such tenderness was shown for the feehngs of 
railway proprietors : it was thought quite consistent 
with the spirit of the section quoted, and quite fair 
to them, to appoint the three Commissioners, as has 
been hefore said, for a term of five years only, 
without claim to compensation if not reappointed, 
and further than this, to require them to justify 
their existence for the five years, and, if possible, 
their reappointment at the end of that term, by 
reporting their proceedings every year to Parliament, 
and parading the amount of business attracted to 
their Court in comparison with that which had come 
before the Court of Common Pleas. 

If it was no offensive imputation on the Commis- 
sioners to make such stringent provisions to guard 
against the suspicion of a possible bias in one 
direction, it can hardly be considered anything but 
a feir observation, arising out of natural instincts, to 
say that the idea prevails, on the other, that there 
has been such a desire to attract business. "Caesar's 
"wife should be above suspicion." Rightly or 
wrongly the Court, under existing conditions, cannot 
be so. 

There was a precedent which might have been 
followed with advantage. When the Courts of Pro- 
bate and Divorce were created in 1857, one of the 
ablest judges on the bench, Mr. Justice Cresswell, 
then one of the judges of the Court of Common Pleas, 
was appointed as the first judge of the united Courts, 
with a salary of ^5,000. per annum. On his death 
in 1863 a similar course was followed, and Lord 
Penzance, then Baron Wilde, was transferred from 
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the Court of Exchequer to fill the vacancy. And 
again, on the resignation of Lord Penzance in 1872, 
Sir James Hannen, at that time one of the judges of 
the Court of Queen's Bench, was appointed to succeed 
him. The result has ieen, as is well known, the 
constitution of a Court which, as regards alike its 
practice and its decisions, has been the admitted 
equal of the older branches of the superior Courts. 

It is believed that if the opinion of those who have 
had practical experience of the working of the Act 
of 1873 and of the Court created under it be taken, 
it will be found that experience has justified the 
fears and protests expressed in Parliament in 1873, 
and that there exists legitimate dissatis&ction both 
with the Act itself and with its administration by 
the Court, which has shown a greater readiness to 
lean to the side of the traders than is consistent with 
strict justice to the Railway Companies, — a tendency 
the existence of which appears to be proved also by 
some of the suggestions of the Commissioners, 
which will be referred to hereafter. 

Some details may be given in illustration of these 
remarks. The 26th section of the Act of 1873 
provides in substance that the Commissioners shall 
in all proceedings relating to violations of the 
Traffic Act or to through rates (the most important 
part of their jurisdiction), and may in all other 
proceedings before them under the Act, state a case 
for the opinion of a superior Court upon any question 
which, in the opinion of the Commissioners, is a question 
of law. 

The word "shall" at the beginning of the section 



is renderf 
The result 

absolute discretion to allow or refuse appeals, and 
their aim appears to have been to discourage 
them, to the best of their ability, by finding in 
every case where they possibly could, that the 
questions on which appeals have been asked were, 
in their opinion, questions of fact and not of law. 
They have entirely refused eight applications for 
cases, and have only granted five. Even where they 
have allowed an appeal, it has in several cases 
been limited as far as possible. For instance, in 
one of the five eases, they allowed the appeal on 
four points only out of nine on which the appeal 
was sought, in another on one only out of three, 
and in another on one out of four. 

Now, whatever may have been the state of the 
law as to appeals before the Judicature Acts — and 
it may be observed that, when objection was taken 
in the House of Commons in 1873 to the extremely 
narrow limits within which it was proposed to 
confine them, the Solicitor General relied upon 
the then existing law as justifying the limitation— it 
may be said that now either party to any case in the 
High Court of Justice has an absolute right of 
appeal up to the House of Lords on any judgment 
or order, even on the most unimportant interlocutory 
order at chambers. Nor is this appeal limited merely 
to points of law, as will be seen by referring to the 
Rules of Court under the Judicature Act. Order 57, 
rule 5, provides as follows: — 

" The Court of Appeal shall have all the powers 
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every other litigant in the High Court, it 
to see. If the old ground of the expense 
a wealthy company is urged as a reason, it is 
sufficient to say that this has not been allowed to 
prevail in other eases. If it is right that a railway 
company should have the power to contest, np to the 
House of Lords, a verdict for £20., it is surely wrong 
to refuse them a similar power in eases which may 
be, and usually are, of vastly greater importance,' and 
more completely involving matters of principle, than 
those ordinarily tried in the High Court of Justice. 

Again, the appeal (if allowed) is to one of the 
divisions of the High Court of Justice, and the 
judgment of this Court is final, there being no 
resort to the Court of Appeal and House of Lords. 
It is heheved that this very fact has been considered 
fay the Commissioners as a reason for not granting 
appeals, on the assumption, it is presumed, that their 
judgment is as good as that of any Divisional Court 
even though composed of three of Her Majesty's 



Again, a point has arisen on the 26th of the 
General Orders made by the Commissioners (pursuant 
to powers given to them for that purpose by their 
Act), fay which it is provided that - 

" If it appear to the Commissioners at any time 
"that there is a question of law which it would be 
"convenient to have decided before further pro- 
" ceeding with the case, they may direct such question 
"to be raised for their opinion, either by special 
" case or in such other manner as the Commissioners 
"may deem expedient, and all such further pro- 
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" ceedings as the decision of the question of law may 
" render unnecessary may thereupon be stayed." 

The Commissioners have been twice asked by 
Railway Companies under this order, to decide, as a 
preliminary proceeding, a question of law, before 
trying the facts, but in both instances they have 
refused. In the latter of the two cases referred to 
they gave costs against the Company, although in 
this case the application was, on the face of it, for 
an order to compel the Company to make consider- 
able enlargements of, and additions to, two of their 
stations and goods yards, and for nothing else, and 
so involved th§ decision, at the outset of the very 
difficult, hitherto undecided question whether, 
under the Traffic Acts of 1854 and 1873, a Eailway 
Company can be compelled to execute new works. 
Judging from these two cases, it is difficult to 
conceive under what circumstances the Conamissioners 
would think it " convenient " to decide a point of 
law first. 

In connection with this last case, it may be 
remarked that upon the discussion of the interlocutory 
appUcation, it was intimated by the Registrar who 
heard the appUcation (a point which will be noticed 
hereafter) that the Commissioners, even if they 
themselves heard a point of law first, would in no 
event grant a case for a Superior Court until they 
had tried the facts. This intimation is borne out to 
some extent by what tookplace in the case of "Foreman 
"v. Great Eastern Railway Company," where at the 
close of the appheant's case, the Court having over- 
ruled an objection by the respondent's counsel that 
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no case had been made out, and the lat 
asked for a case on appeal, the appliean 
contended that sec. 26 apphed " only 
"decision and not to an interlocutory 
further submitted that a primd facie case 
made out, whereupon the Court, as the Ke 
" declined at that stage of the case to en 
" application for a case." 

Now, in actions in the High Court of Jn 
party may, by demurrer, raise any quest 
appearing on the pleadings of his oppi 
either party may have any question so rais 
before the trial of the facts ; in additfon 
parties may concur in stating the qi 
law arising in an action in the form of a 
special case, besides which the Court has power, 
under an order which is a facsimile of section 26 
quoted above, to compel the necessary facts to be 
stated for the opinion of the Court in the shape of a 
special case, if it thinks fit. There seems to be no 
reason why the practice in this respect, in, this Court, 
should not be the same as that in the High Court. 

Railway Companies, too, appear to have reason to 
complain of the manner in which the Commissioners 
have dealt with the question of costs, which by the 
Act are entirely in their discretion. 

In eleven out of twenty-two applications which 
have succeeded either in whole or in part, the Court 
granted costs to the applicants, half costs in three, 
and disallowed costs in the remaining eight. In one 
of these latter cases, the applicant did not appear to 
support his complaint, but the respondents agreeing 
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to sabmit to the judgineut of the Commissioners, 
the case was proceeded with in his absence, and an 
order made. Seeing, however, that in a similar case 
in a court of law a defendant would be entitled to 
judgment dismissing the action and to his costs, 
it seems rather hard that the respondents were 
not allowed their costs against the applicant. The 
Commissioners have dismissed seven applications in 
all, and in five of these they did not give the respondent 
companies their costs. There is only one case in 
which they have given costs to the respondents, and 
then it was with apparent reluctance, the Report of 
the Chief Commissioner's decision being as follows : — 
" If the company press for costs, seeing that the 
" applicant asked in his application that it might be 
" granted with costs, the costs must be allowed." In 
the remaining application dismissed, the company 
were ordered to pay half of the applicant's costs. 

There have also been some irregularities of pro- 
cedure which are undesirable. For instance, in one 
case, at all events ("Toomerc.TheLondon, Chatham, 
and Dover and South Eastern Kailway Companies"), 
the Court made an -order on points not contained in 
the application, but merely volunteered in evidence 
by individual witnesses, not relied on or even men- 
tioned by the applicant's counsel, and consequently 
not dealt with either by evidence or in argument by 
the counsel for the complainants. 

Again, the Commissioners have in many instances 
delegated to their Eegistrar the duty of hearing 
interlocutory appUcations, though all that either the 
Act or their rules permit is the hearing of such 
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applications by one at least of their oy/ 
But not only have they done this, but 
certainly in one case (that of the applicai 
mentioned to decide a preliminary point o 
hearing the facts)^whether in others ti 
means of knowing — given their Registrar i 
before-hand how to decide the applicati 
be argued before him. 

The general want of confidence in tl 
not lessened by the fact that the Commi 
no case deliver separate judgments. It 
fore happen that on a point of praetic 
difiScult point of law, the opinion of the legiu 
may be over-ruled by the votes of the two lay mem- 
bers ; and this point is the more important because 
an examination of the cases will show that many of 
them involved the decision of difBcult questions of 
law, in almost all of them law and fact were mixed 
up together, and the evidence was of such a nature 
and extent as to require the accurate judgment of a 
highly-trained judicial mind. In addition to the 
uncertainty thus created, in no case does the 
unsuccessful party get the advantage of the reasons 
of the dissentient. There is no Court except the Privy 
Council— from which however there is no appeal- 
in which, in case of decisions which are not unani- 
mous, separate judgments are not delivered ; and 
certainly no Court, being as this is,' with all its 
arbitrary powers, an inferior Court, should be allowed 
to differ from the universal rule. 

Now, to turn to the suggestions made by the Com- 
missioners in their Annual Reports. 
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Tlie Slst section of the Act provides that " the 
" Commissioners shall once in every year make a 
" Report to Her Majesty of their proceedings under 
" this Act during the past year, and such Repoi-t shall 
" he laid before both Houses of Parliament within 
" fourteen days after the making thereof, if Parliament 
" is then sitting, and if not, then within fourteen 
" days after the next meeting of Parliament." 

Not only have the Commissioners duly reported 
" their proceedings," but they have also volunteered 
suggestions for alterations in the Act, their last 
Report being especially prolific in this respect. No 
doubt it is quite right that they should suggest what 
they consider would he improvements in the Act, 
hut it is worthy of note that every single suggestion 
they make is in the direction of giving to their Court, 
and to the public through it, more stringent powers 
over railway companies. 

First in importance amongst the suggestions are 
those bearing on through rates. In their last Report 
theypoint out that if the amount of a rate is objected to, 
they have no alternative but to grant or refuse it as a 
whole, though in cases of disputed apportionment they 
may make any division of a rate they please ; and they 
suggest that they should have the same power over 
the amount of a through rate that they have over its 
apportionment. This means, apparently, that where 
a rate is proposed which the OommissionerB think is 
too low, they should have the power to allow a higher 
rate without the Company proposing the rate having 
formally to propose such higher rate and go to the 
expense of a second application. If this is all that 
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is meant it is simply an improvemen 

and so is desirable. But before making 

they remark that " a power [to demand 

" which can only be exercised at th( 

" Railway Company is of no help in ( 

" interests of railways and the public 

' ' cases, that is, where the public desire '. 

" rates than any Company is in favoui 

"to propose to other Companies." 

made the suggestion above-mentioned 

" There is one estcnsion of the princi 

[of 1873J " which we think should cej 

*' and that is, that all lines which ha 

" inter se to the right over them given by that Act should 

" continuesubjecttoit.notwithstandingtheymaypass, 

" by amalgamation or working arrangements, under 

" the control of a single Company ; and as to the party 

" to put tlie right in operation, we would advise that 

" m such cases it should be made capable of being used 

" at the instance of the public or the senders of goods." 

The suggestion is, that an individual trader (or 
possibly a certain minimum number of traders) shall 
have a right to demand a rate over the whole amal- 
gamated system, and that the Commissioners shall, 
at his request, fix the amoimt of such rate. 

This latter part is the real gist of the suggestion, 
for, the Company having now the whole route in its 
own hands, would have no interest but to grant a 
through rate, the only question left to the tra,der 
being that of amount. And it may be remarked in 
passing, that, as a general rule, this is substantially 
the question traders care about, for if their traffic 
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is of any importance, they can and do almost 
invariably get through rates ; what they really 
want is to reduce these rates. Now, the great Com- 
panies have been largely built up by amalgamations, 
and this process still continues: there would then 
be this anomaly, that upon the absorption, say by 
the London and North-Western Company, of a small 
branch, a trader on that branch would be able to 
have the rates fixed, to and from it, over the whole 
1500 mUes of that Company's system, while his rival 
on another part of the system would not — the only 
difference in the circumstances between them being, 
the date of the absorption of the branch. One may 
easily imagine the use that could and would be made 
of such an argument. 

This suggestion is only the thin end of the wedge, 
and if it is adopted it must lead to the further 
demand that the public, or individual traders, should 
have power to apply to the Commissioners, not only 
to grant and fix the amount of through rates over a 
route compounded of the lines of two or more 
Companies, but also to revise and reduce the local 
rates charged on each individual system. As to 
the former of these powers. Parliament declined 
to give to individuals the right to apply for com- 
pulsory through rates, but limited it to Companies, 
because, while it was assumed (probably not quite 
correctly in aU eases) that it would not be to the 
interest of any Company to propose a rate ruinously 
low to the forwarding Company, seeing that it would 
have toshare in it itself, — the trader, on the other hand, 
would have no such consideration to fetter him, and 
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his interest would be simply to reduce the rates to 
the utmost without regard to the effect on the Com- 
pany, the lower the better for him, and with this end 
in view Companies would be perpetually harassed by 
applicationstotheCommissionersto reduce their rates. 
With regard to the latter result, which it is suggested 
would follow, viz., a demand for power to the public 
to apply to the Commissioners simply to revise and 
reduce rates, the Joint Committee of 1872 said (as 
will be pointed out more fully hereafter) that such a 
power would amount to confiscation of the property 
of the Companies. Yet this is the result towards 
which this suggestion of the Commissioners inevitably 
tends. 

It is scarcely within the scope of this paper, nor is 
it necessary, to discuss the whole question of com- 
pulsory through rates. This subject has been very 
iully and ably discussed by the late Mr. Samuel 
Carter, in a series of letters published in 1874, and 
in a pamphlet published in 1877, in which he 
showed the injustice to railway companies of the 
powers of fixing rates already given by the Act of 
1873, and the still greater injustice that would be 
done by extending those powers to the public or to 
individuals. 

The chief heads of Mr. Carter's argument may 
be briefly stated as follows: — "The railways have 
been made, at a cost down to 1875 of 66630,000,000, 
" on the faith of the statutory powers, to charge the 
" rates and tolls specified in their special Acts. To 
"give the power to reduce those rates without 
" the consent of the Companies, is a breach of faith 
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' * and of a statutory bargain . ' ' ^ ' The Joint Committee 
" of 1872, after carefully considering the matter, 
** came to the conclusion that if revision is to be 
^^ purely arbitrary — that isy if no rule is to be laid down 
'* to guide the revisers — the power of revision will amount 
^^ to a power to confiscate the property of the Companies. 

*^ With regard to the proposed new tribunal they 
** reported as follows : — It has been proposed to commit 
*' to some such tribunal tlu revision of the rates and 
^* charges of the Companies. But this cannot be done 
'* unless the tribunal is invested with absolute and arbi- 
'' trary power y which is out of the question^ or unless 
** some rules can be laid down by Parliament for its 
*• guidance. And it has been shown how impracticable it 
'^ is to lay down any such rules. ** It is, however, 
^* the opinion of the Committee that such a tribunal 
" should be constituted, and that there are other 
^* important functions which should be entrusted to it. 
'^ Clearly, then, the Committee thought no tribunal 
*^ should be trusted with such powers as are given 
**by the Act of 1873/' (And, it may now be 
added, «till less such as the Commissioners seek.) 
" The Act of 1873, though nominally introduced as 
" one to carry out the recommendations of the Com- 
**mittee, did just the reverse. *^ After it has been 
^^ provided that one Company may propose, and apply 
•^ to the Commissioners to sanction, a through rate, of 
** any amount it thinks fit, it is enacted by section 
** 11, sub-section 5, that the Commissioners shall 
^' consider whether the granting of the rate is a due 
^^ and reasonable facility in the interest of the public^ 
" and whether, having regard to the circumstances, 
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"the route proposed is a reasonable route; and 
" shall allow or refuse the rate accordingly." " If 
" allowed, the rate is to be apportioned (subject 
" to certain limitations) between the two Companies, 
" and by section 12 it is enacted that subject to the 
" provisions in the last preceding section contained, 
*' the Commissioners shall have fall power to decide 
*' that any proposed through rate is due and reason- 
" able, notwithstanding that a less amount may be 
" allotted to any forwarding Company out of such 
" through rate than the maximum rate such Com- 
" pany is entitled to charge. " No principles are 
" laid down to guide the Commissioners. Their 
" power is arbitrary and absolute, and there is no 
" appeal from them on questions of fact, and a most 
" limited one on questions of law. Here, then, are 
" precisely the powers which the Joint Committee 
"declared to be 'confiscation' and 'ont of the 
" 'question;'" and Mr. Carter eloquently maintained, 
in an argument to which this short summary cannot 
do justice, but which ought to be studied in its 
entirety, that these powers, amounting, as they do, 
to a breach of public faith, should be repealed. 

Mr. Carter's pamphlet exhausts the general ques- 
tion of the policy of the through rate powers of the 
Act of 1873 ; but there is one point connected with 
their working in practice which may be noticed a 
little more at length. 

A clause was put into the Act to protect the 
forwarding Companies — that is, any Company which 
was to be compelled at the instance of another 
Company to carry through traffic to or from the 
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system of such other Company at such rates as the 
Commissioners, at the suggestion of such other 
Company, might fix — ^to some extent against the 
unlimited powers given by the two sections last 
quoted. The Commissioners may, at the request of 
a Company forming part of a route, grant a rate of 
any gross amount they think fit ; but it is provided 
by section 11, sub-section 8, that in apportioning 
the rate as between the two Companies, '*it shall 
^* not be lawful for the Commissioners in any case 
'* to compel any Company to accept lower mileage 
** rates than the mileage rates which such Company 
*' may for the time being be legally charging for like 
^^ trafl&c carried by a like mode of transit on any 
** other line of communication between the same 
** points, being the points of departure and arrival 
** of the through route." The idea here appears to 
be, that though where a Company has elected to 
charge a certain rate it may be reasonable to compel it 
to carry similar trafl&c at a similar mileage rate, yet 
it would be unjust to allow the Commissioners at the 
instance of one Company compulsorily to reduce the 
rates of another below this level. And the restriction 
in sub- section 8 appears to have been put in to secure 
the forwarding Company against this result, but as a 
matter of fact it is of little or no effect. 

Mr. Carter pointed out that, in the first place, it 
does not, on the face of it, apply at all unless the 
forwarding Company has a competing route between 
the points to and from which the through rate is 
sought (a condition which at once greatly limits the 
operation of the clause), and that in the absence of 
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this the Commissioners are absolutely free to fix 
and apportion the through rate as they please. 

ThiBpoiut is brought outveryclearlyinacaserecently 
stated by the Commissioners, where they say — "We 
" decided that to make applicable the proviso respect- 
" ing an alternative route contained in sub-section 8 
" of section 11 of the Eegulation of Eailways Act, 
" 1873, the mileage rates, which are made the 
" criterion of the rates, we can compel a Company to 
" accept, must be mileage rates for a Hue having the 
" same termini as the through route, and must be 
" charged in respect of goods carried over it for its 
" whole length." 

It will be seen that the decision of the Com- 
missioners in this case, which was one between 
several canal Companies, limits the operation of the 
protective clause even to a greater extent than was 
pointed out by Mr. Carter. First, there must be a 
competing route between the same terminal points ; 
secondly, similar traffic passing from end to end of 
that route must be carried (at all events over some 
part of that route) by the Company to be protected 
by the clause; and, thirdly, such traffic must be 
carried at a through rate for the whole distance. 
All these conditions must be combined before the 
clause can come into operation. Where there is 
simply the ordinary case of two companies forming 
a continuous line between two points, the rate may 
be reduced by the Commissioners to the lowest figure 
either Company may be willing to propose. 

What it is desired to point out in addition to this 
is, that even when the forwarding Company has a 
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competing route the result is the same, or even worse. 
To take an illustration : Company A has a route of its 
own from (say) Leeds to London, and charges a rate of 
20s. ; Company B has a line from some intermediate 
point on A's line to London and proposes a through 
rate from Leeds to London of say 15s. (the route being 
from Leeds to the point of junction over A's line and 
thence to London over B's line), which the Court 
allows, awarding A, as they must do under the clause, 
not less than a mileage proportion based on its 20s. 
rate then charged over its competing route. But B's 
rate being fixed at 15s., A's competitive rate of 20s. 
cannot be maintained for a single day, and has of 
necessity to be reduced to 15s. ; B will therefore, when 
the competition has taken effect and reduced A's 20s. 
rate to 15s., make a further application and get A's 
original apportionment reduced on the basis of A's 
15s. rate, this being now the existing rate, by the 
alternative route, which by the sub-section is 
made the criterion. The result is that both A's 
own competitive rate over its own route, and A's 
share of the through rate, may be reduced to any 
level its competitor chooses. Li fact A is forced, for 
the benefit of its rival, to compete with itself over its 
own line. 

This result, besides being contrary to the recom- 
mendation of the Select Committee of 1872, is also 
contrary to what appears to be the intention of the 
Act of 1873. 

The President of the Board of Trade in introducing 
the Bill in 1873, after describing it as one to provide 
a better machinery for carrying out ^' an improved 
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" version of the Traffic Act of 1854 " (the improve- 
ment consisting in including through rates in the 
facilities required by that Act), and after describing 
the principles of that Act as " mainly two, viz., the 
" free forwarding of traffic between railway and rail- 
" way all over the country, and the fair and equal 
" treatment of traffic and traders by railway com- 
" panies," said that " the Commissioners would take 
" care that no wrong was done to the company 
" required to forward the traffic of another company, 
"the sole object of the provision in the Bill [as to 
through rates] " being, that the intention of the 
"Eailway and Canal Traffic Act should not be 
"frustrated, or that Act made a dead letter, but that 
" the traffic should be forwarded by that route which 
" it would naturally take, and by which it could 
" most conveniently travel ; " and, again, having 
admitted that the Bill would be to some extent 
an interference with railway companies, he said 
that— "it would be an interference intended to 
" prevent railway companiesfirom absolutely defeating 
" the intention of Parliament as expressed in the 
" Kailway and Canal Traffic Act." 

The Act gives far greater powers than are necessary 
to secure the result thus said to be aimed at, and 
if railway proprieters cannot succeed in obtaining 
a total repeal of the powers of granting com- 
pulsoiy through rates, the forwarding Companies 
should at aU events be further protected. This 
might be done by providing in the place of sub-section 
8, that it shall not be lawful for the Commissioners 
to compel any Company to share in a rate of 
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less amount than that of any through rate for the time 
being legally charged on similar traffic carried on 
any other line of communication between the same 
points — ^being the points of departure and arrival of 
the through route where such traffic is carried by 
such Company over either the whole, or a part, of such 
other line of conamunication ; nor shall it be lawful 
for the Commissioners, in apportioning the through 
rate, to compel such Company to accept a less mileage 
rate than that which it is for the time being lawfully 
charging in respect of, or receiving as its share of, 
such existing through rate; and except in such case 
as aforesaid, it shall not be lawful for the Commis- 
sioners in any case to compel any Company to accept 
lower rates per mile than the rates which such 
Company may for the time being be legally charging 
for like traffic carried between the two extreme points, 
as termini of such Company's portion of the proposed 
through route. 

Such provisions would, it is submitted, effect that 
which was intended by sub-section 8, but which that 
section has failed to secure. 

Another suggestion the Commissioners make is as 
follows : — ^*It is well known that the charges which 
** a company may take must not exceed the maximum 
** tolls authorized by the Special Act. It has been 
** less noticed that they must also be reasonable, and 
** even where a company is empowered to charge any 
^* rate it thinks proper as for the carriage of packages 
**not exceeding a certain weight— generally five 
** hundred-weight— the power is not absolute, the 
** charge must still be a reasonable sum. We have 
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" had from time to time complaints made to us of 
" high charges on local traffic, and it deserves con- 
" sideration whether it would not be well that this 
" important statutory quali6cation of reasonableness 
" were made of practical value, and security taken 
" for its being observed, by our being authorized to 
" enjoin the reduction of unreasonable charges, just 
" as we enjoin the reduction of unequal charges." 

It is not quite clear to what extent this suggestion 
is meant to go, but taking it first in its most hmited 
sense, the Commissioners appear to have in their 
minds the two cases sometimes met with in Special 
Acts, viz., — 1st, Where a Company is empowered to 
charge for the conveyance of certain specified articles 
"a reasonable sum;" and 2nd, Where power is 
given to charge for certain articles " any sum 
" the Company think fit." With regard to the former 
case, an unreasonable charge would clearly be a 
violation of the Special Act. With regard to the 
latter, the Commissioners assume that into the 
nominally unlimited power given, the law imports 
a condition that the charge must be reasonable. 
This point does not appear to have been decided, 
either in a court of law or by the Commissioners, 
and though there may be grounds for supposing that 
it would be held that the condition is to be implied, 
this is at present, on the face of it, at least open to 
argument. However, assuming this to be the law, 
then in each of the cases mentioned, an unreasonable 
charge would be a violation of the Special Act. 

Now the Commissioners, as they point out in both 
their third and fourth Beports, have no power 
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directly to enforce obedience to a Special Act. No 
doubt they may do this indirectly, by holding, as 
they have done, that a violation of a Special Act 
is evidence of an ** undue prejudice " under the 
Traffic Act, whereby their jurisdiction is brought 
in ; still the direct remedy is in a court of law. 
A quotation from their first Keport makes this clear. 
They say — *' The powers of Kailway Companies and 
' their liabilities and duties are derived, partly from 
' Special Acts of Parliament, and partly from General 

* Kailway Acts, and if Companies go beyond their 

* powers, or fail in the performance of their duties, 
' not only are there the ordinary remedies for such 
' individuals as may be aggrieved, but the public also 

* can interfere concerning the excess or non- 

* compliance, the Act 7 and 8 Vict., c. 85, 
' authorizing the Board of Trade, on behalf of the 

* public, to institute legal proceedings in such cases." 
It will be seen from this, that for a violation, of 

a Special Act there is a direct remedy both for indi- 
viduals and for the public, though it is true that such 
direct remedy cannot be enforced by the Commission- 
ers. As has been said, they point out elsewhere this 
omission from their powers, and suggest . that the 
remedy should be in their Court, and seeing that it 
has jurisdiction in cognate matters, there certainly 
appears to be no reason for maintaining the exception. 
If, then, the suggestion could be read in connection 
with those as to the omitted jurisdiction, and all the 
Commissioners mean was that the Court should 
have power to deal with unreasonable charges, in 
cases ivhere such charges are under the law as it stands a 







rn^i^ 



*M Aa.4.< 



Jh. 



31 

violation of a Special Acty the suggestion would be a 
desirable one. 

But a glance shows that it is impossible thus to 
limit the meaning. The whole passage is directed 
to something far wider. The sentence referring to 
the case of a power to charge any sum a Company 
thinks fit, gives a merely particular instance, and 
stands by itself. The rest of the suggestion, from 
beginning to end, deals with a large general pro- 
position. The Commissioners start with the case 
where the Special Act gives power to charge certain 
definite rates as a maximum (and this power is 
practically the one universally given). As to this, 
they say that notwithstanding the definite power so 
given, the charge ^^must'* also be reasonable. They 
go on to say that they have had " complaints of high 
^* charges on local traffic," these, again, being not 
where the powers are indefinite, but where a defined 
maximum power is given, and where the charge is 
within this maximum. Then, having referred to 
** this statutory qualification of reasonableness,'' they 
wind up with the unlimited proposition that they 
" should be authorised to enforce the reduction of 
** unreasonable charges." 

Now with all deference to the Commissioners, one 
may ask where, in the case of power to charge a 
defined maximum rate, is it made by any statute a 
qualification that the charges made under those 
powers shall not only be within the maximum, *^ but 
^* also reasonable" ? There is not a word to this effect 
in either the Special Acts or in the Traffic Act of 1854, 
or in that of 1873. The Commissioners adduce no 
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three Commissioners shall have power to repeal it 
at their discretion ? This, it must be repeated, is 
what the Joint Committee of 1872 said would he 
" confiBcation." The Commissioners therefore think - 
" it deserves consideration whether it would not be 
" well " — to confiscate. 

The context, too, deserves notice. The next sentence 
is—" As to that portion of the traffic of a line which 
" is through traffic, or traffic to and from other lines, 
" the right does now exist of requiring a company to 
"forward at less than its maximum rates." Then 
they go on to deal with the question of compulsory 
through rates. Here the argument is that as the Act 
of 1873 gave power to the Commissioners to compel a 
Company to forward through traffic at less than ita 
statutory maximum rates [and as has been pointed 
out, at less than those which it is actually charging] , 
it follows logically that they should have a similar 
power in respect to local rates. This gives point to 
one of the very objections Mr. Carter urged against 
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the continuance of the through -rate powers of the Act 
of 1873, viz., that they were only the thin end of 
the wedge. He says — "Besides which, the rates 
"fixed for through traffic must inevitably affect the 
"rates for local traffic : no great discrepancy could 
" long remain between them. At present the powers 
"of the Commissioners to deal with rates can only 
" be set in motion by some Railway Company, but 
"if the principle that the Commissioners ought 
" to have such powers be re-admitted, it would 
"be idle to suppose this or any other limitation 
"would remain, — it would soon be swept away." 
As to the latter poict, even at the time Mr. Carter 
wrote, traders had demanded the extension of the 
through rate powers to them, and as has been already 
pointed out, the Commissioners favour this demand. 
As to the former, too, he was right, and more than 
right. He appears to have looked to local rates 
being brought down indirectly by what may be called 
natural causes, to their being affected by comparison 
with the reduced through rates, or possibly to some 
extent by the operation of the Traffic Act in respect 
of unequal charges. Mr. Carter's pamphlet was 
written in Jime, 1877 ; here, in November, is a 
suggestion that the result he feared shall be attained 
directly, by compulsion, at the discretion of the 
Commissioners — a suggestion, be it observed, not 
made by interested traders, but by the judges who 
are to decide between the EaUways and the pubhc 
what charges would be reasonable. Looking to the 
strength of the language used by the Joint Com- 
mittee, Railway Companies may be pardoned if it 
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be found hereafter that they regard with some anxiety 
the question of the reappointment of the tribunal 
which makes such a suggestion. 

The next suggestion of the Commissioners which 
may be noticed is one by which they propose to turn 
themselves into a kind of society for the propagation 
of complaints against Railway Companies, or a 
nineteenth century Star Chamber for their persecu- 
tion. 

They remark that there have been few cases in 
which only one person is complainant. Litigation 
with a railway company, "even though," as they 
signij&cantly remark, "costs are in our discretion," 
is costly, and as an individual complaining of want 
of due facilities must prove a case of public incon- 
venience, he naturally thinks that some one repre- 
senting the public, or at all events several persons 
together, ought to bear the cost, and that " thus the 
" law remains without effect just where it would be 
" of most advantage that it should be enforced." To 
meet this, they say, the Act of 1873 provided that 
an officer of the Board of Trade might act for the 
public, and might upon the Board's certificate take 
proceedings before the Commissioners. Then the 
Report goes on — " Up to this time no use has been 
" made of this form of procedure, and we recommend 
" that, as another means of carrying its principle into 
" effect, the certificate entitling and requiring the 
" officer to act should be one that might be granted 
" not only by the Board of Trade, but by ourselves 
" as well. The issue of a certificate must be founded 
" upon some preliminary inquiry, and it would not 
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* be difficult for us to deduce from a statement and 
' answer whether the case is a fit one to be taken 
' up on behalf of the public, and whether prima facie 

* the facts alleged on either side afford a good cause 
' of action or an adequate defence. The course 
^ would then be that whenever the public interest 
' was affected, anyone would be at liberty to complain 

* to us, and if the affidavits filed in support of the 

* complaint appeared to us to disclose a sufficient 

* case, and if we also were satisfied upon the point 
' of public interest, we would issue a certificate sub- 
' stituting the public officer for the party who had 

* complained, for the further proceedings to be taken 
' to prosecute his complaint and to enforce the law." 

Now, not only is there the power to the Board of 
Trade which the Commissioners refer to, but the 
13th section enacts that "a complaint of a contra - 

* vention of section 2 of the Kailway and Canal 
' Traffic Act, 1854 [that is, the principal section of 
^ the Act which requires Companies to give all 

* reasonable facilities and forbids undue preferences], 

* as amended by this Act, may be made by a muni- 

* cipal or other public corporation, local or harbour 

* board, without proof that the complainants are aggrieved 
' by the contravention^ provided that a complaint shall 
^ not be entertained by the Commissioners in pur- 
^ suance of this section, unless such complaint is ac- 

* companied by a certificate of the Board of Trade to 
' the effect that in their opinion the case in respect of 

* which the complaint is made is a proper one to be 
^ submitted for adjudication to the Commissioners 

* by such municipal or other public corporation, 

* local or harbour board,'' 
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Thus there are three sets of people who may com- 
plain— (1) Individuals; (2) The Board of Trade 
officers ; (3) Corporations or Local Boards. One 
would think that between them all, Railways were ^ 

pretty well looked after. There are few places where |f' 

there is not, at all events, a local board. Still 
the Commissioners appear to think that there 
have not been enough complaints — the Eailway 
Companies require more ** regulating." So the 
Commissioners propose to act first as public prose- 
cutors, then as judges ? First, they are to decide 
(of course, only primd facie) that a complaint is well 
founded, and that there is not a good defence ; and 
then, having done this, they are to sit in judgment 
on the same case. The proposition has the merit of 
novelty, at all events. "What kind of primd facie case 
they would require may perhaps be inferred from 
their readiness to assume the smallness of the num- 
ber of complaints made by all the three classes of 
complainants, as proof (^ ^ primd facicy" no doubt) that 
*^the law remains without effect," — that is, that 
Eailway Companies are habitually disregarding it. 
Surely, the opposite inference would be the usual 
one in this country. 

They have before manifested somewhat similar 
zeal in respect of the 14th section, which requires 
Companies to keep at their stations books of rates. 
In their first report they say — ** Visits have been made 
'* by our directions to several stations on different 
*' Railways to see if they have been supplied with 
*^ books in proper form, and at very few of the 
" stations visited was it found that what is required 
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^* by the Act to be done had been duly attended to. 
** We communicated with the Board of Trade as to 
^' the Kailway Companies most in default, in case 
^* that Board might think fit to cause application to 
^* be made to us under section 6 of the Act of 1873 
^* for an order upon them; and as want of time to 
" prepare complete tables of rates and distances 
** cannot now be pleaded as an excuse by any Com- 
^* pany for non-observance of this provision of the 
*^ Act, we shall attend to any duty incumbent upon 
** us to see to its being carried into effect." The 
Commissioners were appointed to hear complaints 
brought before them, not to foment them, or to 
organize a railway detective department, and it is 
difficult to find any warrant in the Act for this 
action of theirs. 

If they get the power they ask for, why should not 
^* visits be made by our directions " again ? Then, 
perhaps, it would be found that local boards might 
not be so hard to set in motion as the Board of 
Trade appears to have been. Perhaps the Commis- 
sioners may hereafter be able to show that it is in 
every way fitting that they should combine the 
functions of prosecutor and judge, and that three 
irresponsible gentlemen should have the power to 
authorize the spending of public money to any 
extent in keeping railways up to the mark; at 
present, however, both of the propositions seem, to 
say the least of them, doubtful. 

Surely these are somewhat strange utterances to 
come from a Judicial Body — suggestions for unex- 
ampled powers based on the assumption that absence 
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i of complaint is a proof of breach of duty. If they 

may be taken as an index of the spirit in which 
i) the Commissioners have thought they were required 

to administer the Act, no wonder there has been dis- 
satisfaction. They would seem to show that their 
idea is that they are *' Commissioners *' to *' regulate'' 
rather than judges to decide. Their own title and 
that of the Act may be to some extent misleading, 
but the body of it lends no colour to this assump- 
tion. After this public approval by the Commissioners 
of the popular view that a Eailway Company is a 
^* Caput Lupinum" and to be treated accordingly, 
it is not surprising that Chambers of Commerce are 
to be found passing resolutions in favour of their re- 
appointment. But is it too much to say, that in the 
eyes of those who look not at their own interests 
only, but desire to see justice to both sides— the 
railways as well as the public — this suggestion alone 
goes far to prove the necessity of putting in their 
place a tribunal of more constitutional and judicial 
tone ? 

There is one more point which may be noticed, not 
arising out of any suggestion of the Commissioners 
but out of a case recently heard before them. 

Section 2 of the Traffic Act of 1854 provides that 
** every Eailway Company, Canal Company, and 
" Eailway and Canal Company, shall according to 
** their respective powers afford all reasonable facilities 
'* for the receiving and forwarding and deUvering ot 
*' traffiic upon and from the several railways and 
** canals belonging to or worked by such Companies 
** respectively, * * * *" 
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It has been contended on behalf of the public that 
under the word ** facilities" a Company may be 
required to alter existing works, and to construct 
new ones to such an extent, at all events, as is within 
the existing statutory powers of the Company with 
regard to capital, land, and works. It appears to be 
admitted that the requirements cannot go beyond 
such existing powers. 

Though questions have arisen touching upon this 
contention, it has never yet been decided by a court 
of law whether or not it is correct, and seeing that 
legislation must shortly take place on similar matters 
a good opportunity seems to be presented for giving 
some statutory explanation of the word **faciUties." 

Whatever construction may, as matter of law, be 
placed upon the words of the Act as they exist, it will 
be clear to anyone who will read Hansard's report of 
the proceedings in both Houses in 1854, that at that 
time there was not the slightest intention of giving 
to the Court of Common Pleas any such power as 
would be involved in the construction set up. Again, 
in 1873, no reference was made to any such construc- 
tion. In both cases the objects of the Act of 1854 
were represented as being twofold, viz., to prevent 
undue preferences, and to secure the proper trans- 
mission and interchange of traffic — to prevent, in 
short, an obstructive policy in respect of the railways 
as they might from time to time exist, but not a word 
was said about powers to compel alterations of works, 
still less about new ones, unwillingness to provide 
these not being one of the mischiefs complained of. 

The danger to Kailway Companies, if the con- 
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tention is upheld, cannot be oTer-estimated. There 
would be never-ending disputes with individualB and 
localities as to the sufficiency of the accommodation 
at stations and goods yards ; and it is difficult to see 
■what limit could be put on the power of the Court 
to compel these. The only words of limitation in 
the Act are " due and reasonable," which leave the 
matter entirely at the discretion of the Commis- 
sioners. There are, in fact, no limitations existing 
(except of course the extent of the existing powers of 
the Companies themselves in respect of land, capital, 
and works), and the remarks of the Joint Committee of 
1872, before quoted, as to the impractieabihty of 
laying down any rules for the revision of rates, apply 
with equal force here. 

If the contention is good at all, it is good to any 
extent ; and if a Company can be compelled to 
expend a pound in new works, it may be compelled 
to expend hundreds of thousands — the whole amount, 
in fact, of any capital (apphcable to general purposes) 
which it may have power to raise, but which has not 
yet been authorised by the proprietors and appro- 
priated. Nor does there seem to be any reason 
why reserve funds, where they exist, and revenue 
accrued, should not be swallowed up — and all this not 
for the profit of the Company, probably the reverse — 
but solely for the benefit of the public. 

To uphold such a contention would be putting a 
premium on bankruptcy, for the Companies which 
would suffer most would be the prosperous and prudent 
ones— those which have acquired more land than is 
required for the mere purposes of the day, and which 
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take the precaution to keep some Capital powers in 

hand to meet emergencies, those, in fact, which, 

as a rule, give the best accommodation already. 

!^ The power of deciding where and to what extent 

' money could be spent most advantageously, both for 

the public and the Company, in improving a line, 
would of course be taken away from its managers. 

In short, if the contention is to be upheld, what with 
the power of interference thus given, and the existing 
powers to revise rates, and still more those proposed 
to be added, the control of railway proprietors over 
the property for the safe working of which the law holds 
them responsible, and their return upon the capital 
they have invested, will both become merely nominal. 
On every ground there is just cause for asking 
Parliament to declare that the words ^* due and 
reasonable facilities" shall not be held to include 
^.> the expenditure of money upon the alteration of 

existing works or the execution of new ones. 

We may turn now from the past working of the 
Court to the question of its constitution in the future. 
Seeing how very far the number of cases which 
have come before the Court since 1873 has exceeded 
the number of those brought before the Court of 
Common Pleas between 1854 and 1873, it will pro- 
bably not be suggested that a special tribunal of 
some kind should not be continued, though it is only 
fair to observe that the elasticity of the system of 
procedure under the Judicature Act is incomparably 
greater than that in force before them. However, 
assuming that a Special Court is to be maintained, 
the question is, How ought it to be constituted ? 



42 



' 



There are two factors chiefly to be considered — 
1st, The Railway Companies may rightly claim as a 
sine qud non that the Court, however composed as to 
the rest of its members, should be presided over by ^y 

either a Judge of the High Court of Justice or by 
some one of at least equal rank and experience. 
2nd, The amount of business under the Traffic Act 
has been utterly insufficient to occupy the time of a 
Court, and there is no reason to suppose that, 
especially under a system of less " benevolent neu- 
**trality," this business will increase. Indeed, as 
various points become settled it may probably decrease. 
Even including the arbitration business, the Court 
has had more than half its time unoccupied ; though, 
no doubt, if it were sufficiently strong to gain the 
confidence of the Eailway Companies this latter 
branch of its business might be increased considerably. 

It will be for Parliament to reconcile these two 
things: — the maintenance of a strong Court, and 
the possibility, at all events, of its having but a small 
business. 

One suggestion which may be made is, that this 
Court should be made a Division of the High Court 
of Justice (there being no reason why there should 
not be a Eailway Division just as much as a Probate 
and Divorce Division), and that a Judge should be 
appointed to it, with a salary equal to that of the 
other Judges of the High Court. 

In addition to the Judge, it would probably be 
thought necessary to appoint a Master, who would 
hear interlocutory applications except in certaili 
specified matters. 
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It is doubtful if in practice the services of skilled 
assessors would be required, except in very few cases. 
With proper evidence before him, an able Judge 

'1 could perfectly well decide by himself the great 

majority of the cases that would come before him. 
But if assessors should be required, both the Judi- 
cature Acts and the Kailway Commissioners Act 
itself provide for their being called in. By the 
Judicature Act of 1873, section 56, it is pro- 
vided that "the High Court, or the Court of 
** Appeal, may in any cause or matter in which it 
" may think it expedient so to do, call in the aid of 
*• one or more assessors specially qualified, and try 
" and hear such cause or matter wholly or partially 
" with the assistance of such assessors. The remun- 
** eration, if any, to be paid to such assessors shall 
** be determined by the Court." And by the rules 

> under the Judicature Act of 1875 provision is made 

for application by the parties to have a case 
tried by a judge with assessors, and by order 36, 
rule 28, it is provided that ** trials with asses- 
" sors shall take place in such manner and upon 
" such terms as the Court or a judge shall direct." 
By the Kegulation of Railways Act, 1873, sec- 
tion 23, it is provided that " the Commissioners 
"may from time to time, in the exercise of any 
"jurisdiction by this Act conferred on them, with 
" the consent of the Treasury, call in the aid of one 
"or more assessors, who shall be persons of 
" engineering or other technical knowledge. There 
" shall be paid to such assessors such remuneration 
" as the Treasury, upon the recommendation of the 
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** Commissioners, may direct.'' These provisions 
might be modified in any way that may be thought 
desirable, e. g., by giving to either party, in any 
matter brought compnlsorily before the Court, an 
absolute right to require the presence of assessors. 

From this Court, as has been before said, either 
party should have just as full rights of appeal as are 
enjoyed under the Judicature Acts. In fact the Court 
being made a division of the High Court, it would 
naturally follow that the appeal provisions of those 
Acts should apply to it ; and as this Court would be 
put on a level with the other Divisional Courts, it 
would also follow that the appeal should be not to a 
Divisional Court, as at present, but to the Court of 
Appeal direct and thence to the House of Lords. 

A Court so constituted and with such right of 
appeal would probably be found to satisfy all the 
requirements of the public and the Kailway Com- 
panies ; and if it were provided that the Judge, when 
not occupied in his own Court, should be available 
to sit elsewhere, then, whilst even the actual first 
cost, including the salaries of the judge and master 
and any payments to assessors, would probably be less 
than that of the present system, the relative cost, 
taking into account the present waste of time, would 
be considerably less. 

This proposition is submitted as one solution, at 
all events, of a difficult question, and as one which 
would combine economy and efficiency. 

The endeavour has been in the foregoing remarks 
to point out some of the considerations arising out 
of action of some kind or other taken under the 
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Act of 1873, which seem to bear on the question of 
the Legislation which must take place in respect of 
it. Many others will of course occur to those who have 
had experience of the working of the Act, and there are 
other large questions of general policy, especially with 
regard to the revision of rates^ whether through or 
local, which require consideration, but these are hardly 
within the scope of this paper. Such, for instance, is 
the question whether the grant of the powers possessed 
(and still more of those demanded) working as they 
do a virtual repeal of Acts of ParHament, is not, in 
addition to being a breach of public faith, also a 
serious violation of constitutional practice, seeing 
that it amounts to a delegation to irresponsible 
individuals of the right of interfering prejudicially 
with vested private interests on behaK of what is, or 
is assumed to be, the interest of the public, — a right 
which, though Parliament no doubt possesses, it is 
always slow to exercise, and the power of exercising 
which it has always jealously kept in its own hands. 
This, if it stood alone, would be a large question 
deserving of full discussion, and it must be remem- 
bered that the question of the policy of the compulsory 
fixing of rates has never been discussed in Parlia- 
ment either in 1873 or at any other time. But the 
matter does not end here : if these powers are to be 
continued or increased they may be cited hereafter 
as a precedent, and as establishing a principle. If 
the argument is good to-day that railways are a 
monopoly, and that rates ought to be regulated by 
the Commissioners at the request of the pubhc or 
the senders of goods, may it not be argued hereafter 
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that the possession of land is a monopoly also, and 
that rents should be dealt with in like manner, and 
that the principle should be extended to other trades 
and other commodities ? Here is surely a very 
practical danger to be considered. The subject, in 
short, involves questions so wide, so intricate, and 
so important, not only to the Kailway interest but to 
the whole country, that it merits a thorough con- 
sideration and discussion either by the House or 
(what would probably be better) by a Select Committee, 
after which the best course may probably be found 
to be, to repeal the Act of 1873, and legislate afresh 
entirely. 

It is hoped that nowhere in this paper is there to 
be found a word which can be construed into any 
imputation against the Commissioners of deliberate 
unfairness to Kailway Companies. To make or 
suggest such an imputation would be foreign to 
the spirit in which the paper is written; and 
even were any such made, the character of each 
of the Commissioners would alone be sufficient to 
repel it at once. That there has been an undue 
leaning to the side of the public is indeed maintained ; 
but all that is meant to be conveyed is, that such 
leaning has been to a great extent involuntary and 
insensible, and due to the peculiar constitution of the 
Court ; — that where it has not been involuntary, it has 
been due to the interpretation which the Com- 
missioners have honestly believed their duty per- 
mitted, or even required, them to put upon the letter 
and spirit of the Act. For this the Act itself is 
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greatly to blame. For the rest it is surely no wrong 
to say of any man that he is not a heaven-bom 
judge, — if poets are bom, judges are not, — and if a 
Court, the majority of which consists of untrained 
laymen, be suddenly set to decide intricate questions 
of law and fact, and to build up by the light of nature 
a just and wise system under an Act which is sur- 
rounded by difficulties, and which lays down no 
principles to guide the Court, it is no wonder that 
the experiment fails. But though the suitors are to 
be pitied, it does not follow that the judges are to be 
blamed, — nor is this intended in this case. 

Since the preceding pages were written the 
Commissioners have decided, on the application 
of the Hastings Town Council against the South- 
Eastem Kailway Company, that they have power 
under section 2 of the Traffic Act of 1864 to require 
Companies to execute works. Their judgment in 
that case requires the Company to remodel, and very 
largely to add to, the station-lines, station-buildings, 
and platforms at Hastings and St. Leonards, — to put 
a roof over a considerable part of the platform and 
of the station yard at Hastings, on the ground that 
that place is much frequented by invalids, — to reserve 
a room for refreshments, and to permit the public 
Eoad-authorities to open streets into their station-yard 
and approach-road at St. Leonards. This decision 
is now under appeal, but, if it be upheld, the remarks 
previously made will hold good, and with this 
addition, that, the point being decided, the example 
thus set is sure to be widely followed. Similar 
applications will be made in respect of other stations 
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and against other Companies, and probably with 
equal success ; for if the evidence given in the case 
referred to satisfied the Commissioners that the 
works they have ordered were in fact ** reasonable 
" facilities," there are few stations in the kingdom — 
amongst the older ones, at all events — as to which 
similar orders might not be made. 
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